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No part of a CESA publication can be reproduced, translated, adapted, stored in a retrieval system
or communicated, in any form or by any means, mechanical, electronic, magnetic, photocopying,
recording or otherwise, without prior permission in writing from CESA. The purchase of a CESA
publication does not confer author’s rights under any circumstances.

Users rely on the contents of CESA publications, especially CESA contracts and agreements, for important
business transactions. The use of authentic publications is therefore essential for safeguarding their interests.
CESA discourages modification of its publications and only in exceptional circumstances will it authorise
modification, reproduction or incorporation elsewhere. Permission to quote from, incorporate, reproduce
or copy all or part of a CESA publication should be addressed to CESA, which will decide upon appropriate
terms. Users wishing to alter clauses within the publication should do so by means of a covering letter or
including a separate ‘special conditions’ document in the contract or agreement.

While CESA aims to ensure that its publications represent the best in business practice, it accepts or assumes
no liability or responsibility for any events or the consequences thereof that derive from the use of its publications.
CESA publications are provided ‘as is’, without limitation, warranties of merchantability, fithess for a particular
purpose and non-infringement. CESA publications are not exhaustive and are intended to provide general
guidance. They should not be relied upon in a specific situation or issue. Expert legal advice should be
obtained whenever appropriate, and particularly before entering into or terminating a contract.

PREFACE TO THE JULY 2013 REPRINT
Three minor cross-referencing errors have been corrected in the second print,
together with one grammatical error. These were in Sub-Clauses 5.2, 7.3.2, 10.2
and 10.2.1 respectively — The editors.




AGREEMENT

This AGREEMENT is made and entered into between:-

1. (Registration Number )

(Hereinafter referred to as the “Consultant”)
and
2. (Registration Number )

(hereinafter referred to as the “Sub-Consultant”)

The Parties :

A. The Co i t to gr Cl to render ¢
services in conn i ‘

B. The Co i o nt, ch intment the t a

render certain of the said consultancy services as the Sub-Consultancy Services, on the terms and conditions of

this Sub-Consultancy Agreement.

C. The following documents shall be read with and form part of this Sub-Consultancy Agreement:
1. The Conditions of Agreement
2. Schedules 1-4

3. The Appended clauses of the Main Agreement

In the event of a conflict between this Agreement and the Conditions on the one hand, and the Appended clauses of the
Main Agreement on the other, the appended clauses of the Main Agreement shall apply.

Signed at on this Signed at on this
day of 20 day of 20

For the Consultant For the Sub-Consultant

(Duly Authorised) (Duly Authorised)

Name : Name:

Designation : Designation:
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CONDITIONS OF AGREEMENT

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

In this Agreement and the Recitals, unless clearly inconsistent with or otherwise indicated by the context:-

1.1.1

1.1.2
1.1.3
1.1.4

“Agreement” means the Form of Agreement for Sub-consultancy Services, these Conditions of
Agreement, the Schedules, and the appended clauses of the Main Agreement;

“Business Days” means all days except Saturdays and Sundays and gazetted public holidays;
“Client” means the person or entity recorded as such in Schedule 1;

“Consultant” means the person or entity recorded as such in Schedule 1 and its employees and
agents;

1.1.8
1.1.9

1.1.10
1.1.11

1.1.12

registration) recognised in any country or jurisdiction in the world;

“Main Agreement” means the agreement between the Client and the Consultant;

“Parties” means the Consultant and the Sub-consultant and “Party” shall mean either of them as the
context may indicate;

“Services” means the Services pursuant to the Main Agreement between the Client and the Consultant;

“Sub-consultant” means the person or entity recorded as such in Schedule 1, including their
employees and agents; and

“Sub-consultancy Services” means the services as recorded in Schedule 2.

1.2 Interpretation

1.2.1

1.2.2

In this Agreement, unless clearly inconsistent with or otherwise indicated by the context:-

1.2.1.1 any reference to the singular includes the plural and vice versa, any reference to natural
persons includes legal persons and vice versa and any reference to a gender includes the
other genders and where appropriate, meanings ascribed to defined words and expressions
shall impose substantive obligations on the Parties; and

1.2.1.2 the clause headings in this Agreement have been inserted for convenience only and shall not
be taken into account in its interpretation.

This Agreement shall be governed by and construed and interpreted in accordance with the laws of
the country recorded in Schedule 1, or where no such country is recorded, according to the laws of the
Republic of South Africa.




2. COMMENCEMENT AND PERIOD OF PERFORMANCE

2.1

The Sub-consultant shall:

2.1.1

2.1.2

commence the performance of the Sub-Consultancy Services on the date recorded in Schedule1 (the
“Commencement Date”);

complete the Sub-consultancy Services within the period, or where such services comprise separate
deliverables, within the periods referred to in Schedule 2 (the “Period of Performance”), unless the
Sub-consultancy Services are varied, terminated earlier or the time for their completion has been
extended in accordance with the provisions of this Agreement.

3. OBLIGATIONS OF THE SUB-CONSULTANT

3.1

3.2

3.3

The Sub-consultant shall:-

3.1.1

3.1.5

3.1.6
3.1.7

exercise reasonable professional skill, care and diligence in carrying out its obligations in terms of this
ent and the i

sequence rrying

Services;

comply with all reasonable instructions issued by the Consultant’s Representative in respect of the
Services and this Agreement;

not sub-contract any of the Sub-consultancy Services without the Consultant’s prior written consent

appoint a Representative (the “Sub-consultant’s Representative”) whose name shall be recorded
in Schedule 1. Such Representative shall be responsible for the administration of this Agreement and
shall have full authority to bind and act on behalf of the Sub-consultant in all matters connected with
this Agreement. Should the Sub-Consultant’s Representative be replaced, the Sub-consultant shall
prior to such replacement notify the Consultant in writing; and

familiarise itself with the appended clauses of the Main Agreement. The Sub-consultant shall be
deemed to have knowledge of the content and obligations contained in such clauses and accepts
these as being binding on it where applicable.

Unless otherwise agreed and recorded in Schedule 1 the Sub-consultant shall not carry out any direct
instructions from the Client. If such a direct instruction is received the Sub-consultant undertakes to inform the
Consultant in writing immediately upon receiving any such direct instruction and to obtain its written consent
before proceeding with the work. The Consultant assumes no liability whatsoever for any unauthorised
services carried out by the Sub-consultant without the aforementioned prior written consent (“Unauthorised
Services”).

The Sub-consultant indemnifies the Consultant in full against all and any loss or damage it may suffer as
a result of the performance of any Unauthorised Services performed without the requisite consent and the
limitations described in clause 6 shall not be applicable to such indemnity.




4. OBLIGATIONS OF THE CONSULTANT

5.

4.1

The Consultant shall:-

4.1.1 provide the Sub-consultant with assistance and all relevant information available to it within a
reasonable time.

4.1.2 appoint a Representative (the “Consultant’s Representative”) whose name shall be recorded in
Schedule 1. Such Representative shall be responsible for the administration of this Agreement and shall
have full authority to bind and act on behalf of the Consultant in all matters connected with this
Agreement. Should the Consultant’s Representative be replaced, the Consultant shall prior to such
replacement notify the Sub-Consultantin writing.

4.1.83 pay the Sub-consultant in consideration of the proper provision of the Subconsultancy Services upon
the terms recorded in Schedule 4, provided that the Consultant shall agree with the Sub-consultant in
writing the adjustment of the amount payable to the Sub-consultant in proportion to any variation to
the Services under the Main Agreement resulting in an increase or decrease to the Sub-consultancy

ultant

be responsible for insuring any equipment bought by the Sub-consultant with funds provided by the
Consultant.

INSURANCE

5.1

5.2

5.3

The Sub-consultant shall maintain the insurances with the corresponding limits of indemnity as recorded in
Schedule 1.

The insurances shall be maintained for as long as may be necessary to cover the Sub-consultants obligations
and liabilities in terms of this Agreement, which shall at least be for a period up until the expiry date of the
duration of liability as referred to in clause 6.3.

The Sub-consultant shall upon request furnish proof to the Consultant that the insurances are being maintained.

LIABILITY AND INDEMNITY

Except in the case of deliberate misconduct by either Party as well as the exclusions recorded in sub-clauses 3.3
and 7.5:-

6.1

6.2

6.3

the maximum amount of compensation payable by either Party to the other in respect of liability is limited in
aggregate to an amount recorded in Schedule 1 (the “Limit of Compensation”). If no amount is recorded in
Schedule 1, then the Limit of Compensation shall be twice the fees payable to the Sub-consultant. Each Party
agrees to waive the amount of any claim against the other Party to the extent that such claim amount exceeds
the Limit of Compensation;

unless otherwise recorded in Schedule 1, neither Party shall be liable to the other Party for indirect, incidental,
special, punitive, consequential or exemplary loss or damages, suffered and/or incurred by the other Party
pursuant to this Agreement;

notwithstanding the terms of the Prescription Act No 68 of 1969 (as amended) or any other applicable statute
of limitation neither Party shall be held liable for any loss or damage resulting from any occurrence unless a
claim is made and formal legal proceedings instituted against the defendant within a period of 5 (five) years
from the date of termination or completion of the Sub-consultancy Services;




7. CONFIDENTIALITY

7.1 For the purposes of this Agreement confidential information shall include:-

7.1.1 any information and documents of a proprietary and/or confidential nature which relate to the business
of a Party and in respect of which such information is not readily available in the ordinary course of
such business to a Party’s competitors;

7.1.2 any information or documents of a proprietary and/or confidential nature belonging to the Client (or
in respect of the Client) which the Client has an interest in keeping confidential and which the Sub-
consultant has become privy to pursuant to this Agreement.

7.1.3 any relevant Intellectual Property Rights in any of the information or documents referred to above.
(the “Confidential Information”)

7.2 By virtue of the Parties’ association with each other in the performance of this Agreement they will have become

7.3.2 that the written consent referred to in 7.3.1 shall not be construed as the Disclosing Party granting
the Receiving Party any right or licence to any of the Intellectual Property Rights in the Confidential
Information owned by the Disclosing Party.

7.4 Any Documents produced by the Sub-consultant, as well as any notes, minutes of meetings, correspondence
or any other documents or communications exchanged between the Parties pursuant to this Agreement shall
also be treated as confidential and shall not be disclosed to any third parties, exploited or utilised in any
manner whatsoever by the Sub-consultant beyond the parameters of this Agreement without the prior written
consent of the Consultant.

7.5 The limitations referred to in clause 6 shall not apply to any breach by either Party of any of the terms of this
clause.

8. OWNERSHIP OF THE DOCUMENTS

8.1 Inthe eventthat the Main Agreement provides that the Client shall retain ownership of the documents produced
pursuant to the Main Agreement, then this stipulation shall apply mutatis mutandis to this Agreement. Ownership
of the Documents shall therefore for the purposes of this Agreement vest in the Consultant and thereupon
ultimately vest in the Client pursuant to the Main Agreement after the Consultant and Sub Consultant have
each been duly paid. Otherwise the remaining provisions of this clause shall apply.

8.2 In the event that the Main Agreement does not provide that ownership of documents vests in the Client, then
the Party entitled to claim ownership of the Documents, is the Party recorded as such in Schedule 1.

8.3 Ownership of any Documents for the purposes of this Agreement includes ownership of all Intellectual Property
Rights in such Documents.

8.4 If the Sub-consultant retains ownership of the Documents, it shall grant the Consultant and the Client a
royalty free licence to use or copy the Documents, after receiving full payment, for purposes of the Project
only and permission for such use shall not be required. Irrespective of which Party retains the ownership
of the Documents in terms of clause 8.1 or clause 8.2, if any of the Documents are altered in any way
by the Consultant, the Client or any third party after they have been delivered to the Consultant or Client,
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8.5

8.6

the Sub-consultant shall not be liable in any way for any consequences arising from such alterations. The
Subconsultant’s liability in respect of the Documents is limited to the content of the Documents as delivered.

The Consultant hereby indemnifies the Sub-consultant against any claims arising from the use of such
Documents other than for the purposes of the Project, or arising from the alteration of such Documents by the
Consultant, the Client or any third party.

The Sub-consultant shall at all times, whether during or after termination of this Agreement, indemnify and
keep the Consultant and the Client indemnified against all losses, claims, damages and expenses (including
reasonable legal costs) in relation to any infringement or alleged infringement by the Subconsultant of
any Intellectual Property Rights belonging to any third parties which form part or are incorporated into the
Documents.

9. TERMINATION AND SUSPENSION

9.1

9.2

Termination

under the Main Agreement and the Sub-consultant shall similarly implement immediate measures to
discontinue the Services and reduce expenditure to only that which is necessary in the circumstances.

9.1.3 In the event of termination in accordance with either sub-clauses 9.1.1 or 9.1.2 above, the Sub-
consultant shall be paid for the Sub-consultancy Services satisfactorily performed until the date of
termination.

9.1.4 In the event that either Party (the “Defaulting Party”) breaches any of its obligations in terms of this
agreement and fails to remedy such breach within 7 (seven) Business Days of a notice by the other
Party (the “Aggrieved Party”) to remedy such breach, then without prejudice to any other remedies
the Aggrieved Party may have in law or in terms of this Agreement, the Aggrieved Party shall be
entitled to cancel this Agreement immediately upon written notice to the Defaulting Party.

Suspension

9.2.1 The Consultant may suspend the Sub-consultancy Services in whole or in part by giving the Sub-
consultant 14 (fourteen) calendar days written notice to suspend. Upon receipt of such notice the
Sub-consultant shall take all reasonable steps to stop the progress of the Sub-consultancy Services
and to reduce expenditure to only that which is necessary in the circumstances. The Sub-consultant
shall be paid for the Sub-consultancy Services satisfactorily carried out until the date of suspension
as well as any reasonable costs incidental to the suspension of the Sub-consultancy Services. The
Sub-consultant shall be entitled, upon 30 (thirty) calendar days notice to the Consultant, to cancel the
Agreement if the period of suspension exceeds 4 (four) months.

9.2.2 Without prejudice to its right to cancel in terms of sub-clause 9.1.4, the Sub-Consultant may suspend
the whole or part of the Sub-consultancy Services if the Consultant has failed to pay any invoice within
the period recorded in sub-clause 4.1.3 or has failed to remedy a breach within the time required in
sub-clause 9.1.3.




10. ADJUSTMENT TO THE PERIOD OF PERFORMANCE

11.

10.1 If circumstances arise which the Sub-consultant did not foresee and for which it is not responsible and which
make it impractical or impossible for the Subconsultant to perform the Sub-consultancy Services as agreed
(in whole or in part), then the Sub-consultant undertakes to notify the Consultant of the circumstances, in a
time as may be reasonable and necessary in the circumstances, so that the Consultant may where necessary
promptly notify the Client of the circumstances and the effects thereof, and together with the Subconsultant,
where appropriate, plan and implement timely measures to mitigate the effects of the circumstances.

10.2 Provided the Sub-consultant has notified the Consultant as contemplated in subclause 10.1, then:-

10.2.1 if as a result of those circumstances the Sub-consultancy Services have to be suspended (in whole
or in part), then the Period of Performance shall be extended by the extent of the delay as may
be reasonable and necessary in the circumstances. Alternatively, if the speed of performing the
Subconsultancy Services (in whole or in part) has to be reduced, the Period of Performance
shall be extended as may be reasonable and necessary in the circumstances;

ub-consultant shall be paid any reasonable additional costs associated with extending the Period

11.1 wh Party notifie other in wri f the

11.2 Unless otherwise agreed in writing, the Parties must refer any dispute to be resolved by:-
11.2.1 negotiation; failing which
11.2.2 mediation; failing which
11.2.3 arbitration.

11.3 Within 10 (ten) business days of notification, the Parties must seek an amicable resolution to the dispute by
referring it to a designated and authorised representative of each of the Parties who shall for up to a period of
15 (fifteen) Business Days negotiate and attempt resolve the dispute. If the Parties resolve the dispute through
negotiation, the Parties shall sign an agreement setting out the terms under which the dispute has been settled
and such agreement shall be binding on the Parties.

11.4 If negotiation fails, the Parties must within 10 (ten) Business Days refer the dispute for resolution by mediation
by one mediator appointed by agreement between the Parties, or failing agreement as nominated by CESA.
The mediator shall have the absolute discretion in the manner in which the mediation proceedings shall
be conducted. The mediator shall deliver a copy of his reasoned opinion to each party within 15 (fifteen)
Business Days of his appointment. If the Parties resolve the dispute through mediation, the Parties shall sign
an agreement setting out the terms under which the dispute has been settled and such agreement shall be
binding on the Parties. The costs of the mediation shall be shared equally between the Parties.

11.5 If mediation fails, the Parties must refer the dispute within 15 (fifteen) Business Days for resolution by arbitration
by one arbitrator, appointed by agreement between the Parties, or failing which nominated by the Association
of Arbitrators of South Africa. The arbitration shall be according to the Arbitration Act 42 of 1965. The decision
of the arbitrator shall be final and binding upon the Parties.

11.6 Notwithstanding anything contained in this clause the Parties shall at all times be entitled to seek urgent
interim relief from the appropriate court of law.

11.7 This clause is a separate, divisible agreement from the rest of this Agreement and must remain in effect even
if this Agreement terminates or is cancelled for any reason whatsoever.




12. MISCELLANEOUS

12.1  This Agreement is personal to the Parties and neither Party shall be entitled to transfer any of its rights or
obligations in terms of this Agreement to another Party without the prior written consent of the other Party.

12.2 The Agreement constitutes the whole Agreement between the Parties as to the subject matter hereof and no
agreement, representations or warranties between the Parties other than those set out herein are binding on
the Parties.

12.3 No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of any right
arising from the Agreement or its breach or termination shall be of any force or effect unless reduced to writing
and signed by all the Parties or their duly authorised representatives.

13. NOTICES AND DOMICILIA

13.1 Each Party chooses as its domicilia citandi et executandi its address set out in Schedule 1 for all purposes
ansmg out of or in connection with this Agreement at wh|ch address all the processes and notices arising out

after

if that date is a Business Day, otherwise on the first Busmess Day thereafter; and

13.2.3 if delivered by recognised courier service be deemed to have been received by the addressee on the
first Business Day following the date of such delivery by the courier service concerned.




SCHEDULE 1: AGREEMENT PARTICULARS

Clause |Description Agreement Particulars
1.1.3 The Client

1.1.6 Effective Date of the Agreement

1.1.4 The Consultant

1.1.11 The Sub-Consultant

2.1.1 ent Date

2.1.2
3.1.7
Contact Number:
Email Address:
3.2 The Sub-Consultant may accept Yes No
direct instructions from the Client . .
(tick appropriate box)
41.2 Consultant’s Representative Name:
Contact Number:
Email Address:
5.1 Insurances Type Limit of Indemnity




Clause

Description

Agreement Particulars

6.1 Financial limit of liability

6.3 Duration of liability

8.2 The ownership of the Documents The Consultant The Sub-Consultant
ggi&r::glﬁgt:ﬁlaﬁ?:;rz rights in the (tick appropriate box) (tick appropriate box)

13 Domicilia The Consultant

Physical Address:

il Addre

The Sub-Consultant

Physical Address:

Email Address:

Fax Number:

Marked for the attention of:




SCHEDULE 2: THE SCOPE OF SUB-CONSULTANCY SERVICES
AND PROGRAMME

SAMPLE




SCHEDULE 3: FACILITIES / EQUIPMENT PROVIDED BY
THE CONSULTANT

SAMPLE




SCHEDULE 4: PAYMENT TERMS

SAMPLE




APPENDED CLAUSES OF THE MAIN AGREEMENT

SAMPLE




NOTES




NOTES




SAMPLE
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